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BRANNAN LAWSUIT continues.  In certain situations, the Board of County Commissioners (the BOCC) acts as a quasi judicial panel, and the special use review proceeding is one of those.  Brannan’s First Claim for Relief acknowledges that “In denying Brannan’s application for the MMRR Quarry, the Board was exercising a quasi-judicial function.”  This point is also significant in applying the mental process rule.  

Last week’s edition covered a portion of the County’s Response to Brannan’s Motion for a Determination on Timing of Open Meetings Law Claim and for Modified Case Management Order.  (The County opposes Brannan’s Motion on the basis that the record has not been certified which must be done in order for Brannan’s First Claim for Relief [the 106 Claim] to be heard.)  
The County’s additional rationale in support of its position that discovery on the open meetings claim would be improper at this time was based on the mental process rule, which “generally prohibits inquiry into the procedure or mental process by which a quasi judicial decision has been reached.”  The cases cited stand for this premise:  “The mental process rule protects decision-makers in quasi-judicial proceedings from discovery and such agency officials are the equivalent of judges from whom discovery is impermissible.”  (All citations omitted here.)  
There are certain exceptions to the mental process rule:  1) where a 
“strong showing of bad faith or improper behavior is made; and 2) where allegations supported by “clear showing” of illegal or unlawful conduct.  

The County also points out that the cases cited provide that the “court’s function is to review the quasi-judicial decision, not the manner in which each decision-maker decided.”    

Absent a clear showing that the decision of the tribunal body was an abuse of discretion being unsupported by any competent evidence in the record, “inquiry into the mental process of each decision maker is therefore irrelevant, inefficient and thus generally prohibited.”  
The County then cites additional case law which supports the premise of prohibiting discovery and limiting review to record review, but also this significant presumption – “a presumption of validity and regularity is afforded official acts and in the absence of ‘clear evidence to the contrary’, the court must presume the officials discharged their duties properly.”  

The County takes the position (supported by case law) that the record review is necessary to determine “if the allegations of improper conduct are supported by a clear showing of improper conduct that affected the record decision,” that without such a showing, discovery is not permissible.  
Bald allegations of rubber stamping after a secret meeting of the BOCC are not sufficient to show improper behavior impairing the integrity of the Board’s final decision at the public hearing, according to the County’s attorneys. 
The County addressed the various e-mails “freely” provided by the BOCC in response to Brannan’s open records request “in an effort to be fully transparent with Brannan,” stating “these e-mails show no improper behavior impairing the integrity of the Board’s final decision at the public hearing.”  

Brannan’s attorneys sought to show impropriety in that the BOCC had planning commission staff summarize evidence and arguments of both sides, which the County points out is not new evidence and not improper, that the BOCC has the right to “direct and rely on information from its subordinates as to the evidence submitted and their assistance in this regard.”  (Citation omitted.)  

Yet another e-mail dealt with former Commissioner Ron Slinger’s response to two of County Attorney Petrock’s draft resolutions (to deny or to approve).  Slinger’s response, after two months of review of all the material submitted during the public hearing, was that he would place the “deny” form of resolution on the BOCC agenda for the next day’s meeting, which as the County points out, demonstrates that he (Slinger) knew how he would vote and not that the Board had already taken a vote.  

The County cites case law yet again that stands for this legal precedent – bald allegations of suspicions must be supported by a clear showing of improper conduct by the Board that affected the Board’s final decision on Brannan’s Application.  (Citations omitted.)  The County stated Brannan’s failure to make this showing precludes discovery.  

The readers who have been following this quarry drama will recall that early in this chronicle, this writer pointed out, lawyers sometime realize after getting into litigation such as this lawsuit involves, they either have no case or at best a really weak case so instead of proceeding full force on the facts of the case, they proceed on a red herring path (deal with anything but the facts of the case – the quarry), and sought throughout this lawsuit, to overturn the BOCC’s decision on one or several technicalities.  
As a refresher, Brannan’s First Claim for Relief (the 106 Claim) includes the allegation that the Board exceeded its jurisdiction and/or abused its discretion.  (The detailed reasons listed by Brannan were included in earlier editions.)  

The County’s Response concludes with these points:  
· One of the primary purposes of the Rules of Civil Procedure is to clarify procedure and expedite litigation;

· All of Brannan’s non-106 claims rest on the 106 claim;

· The issues raised in the three collateral Brannan claims are intertwined with the abuse of discretion, excess of jurisdiction review standards;  

· The Court’s decision on the 106 claim could, therefore, be dispositive of its other claims; and  

· Litigation of Brannan’s Open Meetings claim or Brannan’s other non-106 claims for that matter, before a ruling in the CRCP 106 action, would be premature and result in improvident use of the court’s time and needless expense to the parties.  

The County asked the Court to first proceed with review of the record (when completed) and enter a decision on the 106 claim.  For the reader’s information, the County’s Response was by Bradford Branning of Petrock & Fendel, P.C.
Mark Twain once said:  “The rule is perfect – in all matters of opinion our adversaries are insane.”  
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